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To  amend  the  Social  Security  Act  to  protect  beneficiaries  under  the  health  care 
programs  of  that  Act  from  unfit  health  care  practitioners,  and  otherwise  to 
improve  the  antifraud  provisions  of  that  Act. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  2  (legislative  day,  February  18),  1985 

Mr.  Heinz  (for  himself,  Mr.  Glenn,  Mr.  Chiles,  Mr.  Pressler,  Mr.  Melcher, 
Mr.  Wilson,  Mr.  Burdick,  and  Mr.  Nickles)  introduced  the  following  bill; 
which  was  read  twice  and  referred  to  the  Committee  on  Finance 


A  BILL 

To  amend  the  Social  Security  Act  to  protect  beneficiaries  under 
the  health  care  programs  of  that  Act  from  unfit  health  care 
practitioners,  and  otherwise  to  improve  the  antifraud  provi- 
sions of  that  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE;  REFERENCES  IN  ACT. 

4  (a)  Shoet  Title. — This  Act  may  be  cited  as  the  "Pa- 

5  tient  and  Program  Protection  Act  for  Medicare  and  Medic- 

6  aid". 

7  (b)  Amendments  to  the  Social  Secueity  Act. — 

8  Whenever  in  this  Act  an  amendment  is  expressed  in  terms  of 


2 

1  an  amendment  to,  or  repeal  of,  a  section  or  other  provision, 

2  the  reference  shall  be  considered  to  be  made  to  a  section  or 

3  other  provision  of  the  Social  Security  Act. 

4  TABLE  OF  CONTENTS 

Sec.  1.  Short  title;  references  in  Act. 

Sec.  2.  Exclusion  from  medicare  and  State  health  care  programs. 
Sec.  3.  Civil  monetary  penalties. 

Sec.  4.  Criminal  penalties  for  acts  involving  medicare  and  State  health  care  pro- 
grams. 

Sec.  5.  Information  concerning  sanctions  taken  by  State  licensing  authorities 

against  health  care  practitioners  and  providers. 
Sec.  6.  Obligation  of  health  care  practitioners  and  providers. 
Sec.  7.  Exclusion  under  the  medicaid  program. 
Sec.  8.  Miscellaneous  and  conforming  amendments. 
Sec.  9.  Effective  dates. 

Sec.  10.  Denial,  revocation,  or  suspension  of  registration  to  manufacture,  distribute, 
or  dispense  a  controlled  substance  for  entities  excluded  from  the 
medicare  program. 

5  SEC.  2.  EXCLUSION  FROM  MEDICARE  AND  STATE  HEALTH 

6  CARE  PROGRAMS. 

7  Section  1128  (42  U.S.C.  1320a-7)  is  amended  to  read 

8  as  follows: 

9  "EXCLUSION    OF    CEETAIN    INDIVIDUALS    AND  ENTITIES 

10  FEOM    PAETICIPATION    IN    MEDICAEE    AND  STATE 

11  HEALTH  CAEE  PEOGEAMS 

12  "Sec.  1128.  (a)  Mandatoey  Exclusion.— The  Sec- 

13  retary  shall  exclude  from  participation  in  the  programs  under 

14  title  XVIII  the  following  individuals  or  entities: 

15  "(1)  Conviction  eelating  to  medicaee  oe 

16  State  health  caee  peogeam. — Any  individual  or 

17  entity  that  has  been  convicted  of  a  criminal  offense  re- 

18  lated  to  such  individual's  or  entity's  participation  in  the 

19  delivery  of  items  or  services  under  title  XVIII  or 
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1  under  any  State  health  care  program  (as  defined  in 

2  subsection  (g)). 

3  "(2)  Conviction  eelating  to  fraud  or  pa- 

4  tient  abuse. — Any  individual  or  entity  that  has  been 

5  convicted,  under  Federal  or  State  law,  in  connection 

6  with  the  delivery  of  health  care  items  or  services  or 

7  with  respect  to  any  act  or  omission  in  a  program  oper- 

8  ated  by  or  financed  in  whole  or  in  part  by  any  Federal, 

9  State,  or  local  government  agency,  of  a  criminal  of- 

10  fense  relating  to — 

11  ''(A)  fraud,  theft,  embezzlement,  breach  of  fi- 

12  duciary  responsibility,  or  financial  abuse,  or 

13  "(B)  neglect  or  abuse  of  patients. 

14  "(3)  Conviction  relating  to  obstruction 

15  of  an  investigation. — Any  individual  or  entity  that 

16  has  been  convicted,  under  Federal  or  State  law,  in 

17  connection  with  the  interference  or  obstruction  of  any 

18  investigation  into  any  criminal  offense  described  in 

19  paragraph  (1)  or  (2). 

20  "(4)  Conviction  relating  to  controlled 

21  substance. — Any  individual  or  entity  that  has  been 

22  convicted,  under  Federal  or  State  law,  of  unlawful 

23  manufacture,  distribution,  prescription,  or  dispensing  of 

24  a  controlled  substance  or  other  criminal  offense  relating 

25  to  a  controlled  substance.  ca-o?-!?^ 
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1  "(5)  Submission  of  false  claims. — Any  indi- 

2  vidual  or  entity  that  the  Secretary  determines  has 

3  knowingly  and  willfully  made,  or  caused  to  be  made, 

4  any  false  statement  or  representation  of  a  material  fact 

5  for  use  in  an  application  for  payment  under  title  XVIII 

6  or  a  State  health  care  program,  or  for  use  in  determin- 

7  ing  the  right  to  a  payment  under  such  title  or  program. 

8  "(6)  Feaud,  kickbacks,  and  othee  peohibit- 

9  ed  activities. — Any  individual  or  entity  that  the 

10  Secretary  determines  has  committed  an  act  which  is 

11  described  in  section  1128B. 

12  "(b)  Peemissive  Exclusion. — The  Secretary  may  ex- 

13  elude  from  participation  in  the  programs  under  title  XVIII 

14  the  following  individuals  and  entities: 

15  "(1)  License  eevocation  oe  suspension. — 

16  Any  individual  or  entity — 

17  "(A)  whose  license  to  provide  health  care 

18  has  been  revoked  or  suspended  by  a  State  licens- 

19  ing  authority  or  who  otherwise  lost  such  a  license 

20  for  reasons  bearing  on  the  individual's  or  entity's 

21  professional  competence,  professional  conduct,  or 

22  financial  integrity,  or 

23  "(B)  who  surrendered  such  a  license  while  a 

24  formal  disciplinary  proceeding  was  pending  before 

25  such  an  authority  and  the  proceeding  concerned 
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1  the  individual's  or  entity's  professional  compe- 

2  tence,  professional  conduct,  or  financial  integrity. 

3  "(2)  Suspension  from  federal  health  care 

4  program. — Any  individual  or  entity  which  has  been 

5  suspended  or  excluded  from  participation,  or  otherwise 

6  sanctioned,  under  any  Federal  program,  including  pro- 

7  grams  of  the  Department  of  Defense  or  the  Veterans' 

8  Administration,  involving  the  provision  of  health  care, 

9  or  under  a  State  health  care  program  (as  defined  in 

10  subsection  (g)). 

11  "(3)  Submission  of  false  claims. — Any  indi- 

12  vidual  or  entity  that  the  Secretary  determines — 

13  "(A)  has  submitted  or  caused  to  be  submitted 

14  bills  or  requests  for  payment  under  title  XVIII  or 

15  a  State  health  care  program  containing  charges 

16  (or,  in  applicable  cases,  requests  for  payment  of 

17  costs)  for  items  or  services  furnished  substantially 

18  in  excess  of  such  individual's  or  entity's  custom- 

19  ary  charges  (or,  in  applicable  cases,  substantially 

20  in  excess  of  such  individual's  or  entity's  costs)  for 

21  such  items  or  services,  unless  the  Secretary  finds 

22  there  is  good  cause  for  such  bills  or  requests  con- 

23  taining  such  charges  or  costs; 

24  "(B)  has  furnished  items  or  services  to  pa- 

25  tients  (whether  or  not  eligible  for  benefits  under 
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1  title  XVIII  or  a  State  health  care  program)  sub- 

2  stantially  in  excess  of  the  needs  of  such  patients 

3  or  of  a  quality  which  fails  to  meet  professionally 

4  recognized  standards  of  health  care; 

5  "(C)  is— 

6  "(i)  a  health  maintenance  organization 

7  (as  defined  in  section  1903(m))  providing 

8  items  and  services  under  a  State  plan  ap- 

9  proved  under  title  XIX  or 

10  "(ii)  an  entity  furnishing  services  under 

11  a  waiver  approved  under  section  1915(b)(1), 

12  and  has  failed  in  a  substantial  number  of  cases  to 

13  provide  medically  necessary  items  and  services 

14  that  are  required  under  law  or  the  contract  with 

15  the  State  under  that  title;  or 

16  "(D)  is  an  entity  providing  items  and  serv- 

17  ices  as  an  eligible  organization  under  a  contract 

18  under  section  1876  and  has  failed  in  a  substantial 

19  number  of  cases  to  provide  medically  necessary 

20  items  and  services  that  are  required  under  law  or 

21  such  contract. 

22  "(4)  Exclusion  of  entities. — Any  entity  with 

23  respect  to  which  the  Secretary  determines  that  a 

24  person — 
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1  "(A)(i)  with  an  ownership  or  control  interest 

2  (as  defined  in  section  1124(a)(3))  in  that  entity  or 

3  "(ii)  who  is  an  officer,  director,  agent,  or 

4  managing  employee  (as  defined  in  section  1126(b)) 

5  of  that  entity — 

6  is  a  person — 

7  "(B)(i)  who  has  been  convicted  of  any  offense 

8  described  in  paragraph  (1),  (2),  (3),  or  (4)  of  sub- 

9  section  (a); 

10  "(ii)  against  whom  a  civil  monetary  penalty 

11  has  been  assessed  under  section  11 28 A;  or 

12  "(hi)  who  has  been  excluded  from  participa- 

13  tion  under  a  program  under  title  XVIII  or  under 

14  a  State  health  care  program. 

15  "(5)  Failuee  to  disclose  required  informa- 

16  tion. — Any  entity  that  did  not  fully  and  accurately 

17  make  any  disclosure  required  of  it  by  section  1124  or 

18  section  1126. 

19  "(6)  Failure  to  supply  requested  informa- 

20  tion. — Any  disclosing  entity  (as  defined  in  section 

21  1124(a)(2))  that  fails  to  supply  (within  such  period  as 

22  may  be  specified  by  the  Secretary  in  regulations)  upon 

23  request  specifically  addressed  to  such  entity  by  the 

24  Secretary — 
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1  "(A)  full  and  complete  information  as  to  the 

2  ownership  of  a  subcontractor  (as  defined  by  the 

3  Secretary  in  regulations)  with  whom  such  entity 

4  has  had,  during  the  previous  12  months,  business 

5  transactions  in  an  aggregate  amount  in  excess  of 

6  $25,000,  or 

7  "(B)  full  and  complete  information  as  to  any 

8  significant  business  transactions  (as  defined  by  the 

9  Secretary  in  regulations),  occurring  during  the 

10  five-year  period  ending  on  the  date  of  such  re- 

11  quest,  between  such  entity  and  any  wholly  owned 

12  supplier  or  between  such  entity  and  any  subcon- 

13  tractor. 

14  "(7)  Failuee  to  supply  payment  infoema- 

15  tion. — Any  individual  or  entity  furnishing  items  or 

16  services  for  which  payment  may  be  made  under  title 

17  XVIII  or  a  State  health  care  program  that  fails  to  pro- 

18  vide  such  information  as  the  Secretary  finds  necessary 

19  to  determine  whether  such  payments  are  or  were  due 

20  and  the  amounts  thereof,  or  has  refused  to  permit  such 

21  examination  of  its  records  by  or  on  behalf  of  the  Secre- 

22  tary  as  may  be  necessary  to  verify  such  information. 

23  "(8)  Failuee  to  Peovide  Immediate  Access 

24  to  Necessaey  Infoemation. — Any  individual  or 

25  entity  that  fails  to  grant  immediate  access,  upon  rea- 
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1  sonable  request  (as  defined  by  the  Secretary  in  regula- 

2  tions),  to  any  of  the  following: 

3  "(A)  To  the  Secretary,  or  to  the  agency  used 

4  by  the  Secretary,  for  the  purpose  specified  in  the 

5  first  sentence  of  section  1864(a)  (relating  to  com- 

6  pliance  with  conditions  of  participation  or  pay- 

7  ment). 

8  "(B)  To  the  Secretary  or  the  State  agency  in 

9  order  to  perform  the  reviews  and  surveys  required 

10  under  State  plans  under  paragraphs  (26),  (31), 

11  and  (33)  of  section  1902(a)  and  under  section 

12  1903(g). 

13  "(C)  To  the  Inspector  General  of  the  De- 

14  partment  of  Health  and  Human  Services  for  the 

15  purpose  of  review  of  records,  documents,  and 

16  other  data  necessary  to  the  performance  of  the 

17  statutory  functions  of  the  Inspector  General. 

18  "(D)  To  a  State  medicaid  fraud  control  unit 

19  (as  defined  in  section  1903(q))  for  the  purpose  of 

20  conducting  activities  described  in  that  section. 

21  "(c)  Notice  of  Exclusion. — (1)  An  exclusion  under 


22  this  section  or  under  section  1128A  shall  only  be  effective  at 

23  such  time  and  upon  such  reasonable  notice  to  the  public  and 

24  to  the  individual  or  entity  excluded  as  may  be  specified  in 

25  regulations  consistent  with  paragraph  (2). 
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1  "(2)  Such  an  exclusion  shall  be  effective  with  respect  to 

2  services  furnished  to  an  individual  on  or  after  the  effective 

3  date  of  the  exclusion;  except  that  such  exclusion  shall  not 

4  apply  to  payments  made  under  title  XVIH  or  under  a  State 

5  health  care  program  for — 


6  "(A)  inpatient  institutional  services  furnished  to 

7  an  individual  who  was  admitted  to  such  institution 

8  before  the  date  of  the  exclusion,  or 

9  "(B)  home  health  services  and  hospice  care  fur- 

10  nished  to  an  individual  under  a  plan  of  care  established 

11  before  the  date  of  the  exclusion, 

12  until  the  passage  of  30  days  after  the  effective  date  of  the 

13  exclusion. 

14  "(d)  Hearing  and  Judicial  Review  on  Exclu- 


15  sions  Under  this  Section. — Any  individual  or  entity  that 

16  is  excluded  from  participation  under  this  section  is  entitled  to 

17  reasonable  notice  and  opportunity  for  a  hearing  thereon  by 

18  the  Secretary  to  the  same  extent  as  is  provided  in  section 

19  205(b),  and  to  judicial  review  of  the  Secretary's  final  decision 

20  after  such  hearing  as  is  provided  in  section  205(g). 

21  "(e)  Notice  to  States  and  Exclusion  under 

22  State  Health  Care  Programs. — (1)  The  Secretary 

23  shall  promptly  notify  each  appropriate  State  agency  adminis- 

24  tering  or  supervising  the  administration  of  each  State  health 
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1  care  program  of  the  fact  and  circumstances  of  each  exclusion 

2  effected  under  this  section  or  section  1128A. 

3  "(2)  Each  State  health  care  program  shall  provide  for 

4  the  exclusion  from  participation  in  that  program  of  each  indi- 

5  vidual  and  entity  during  any  period  in  which  the  individual  or 

6  entity  is  excluded  from  participation  in  the  programs  under 

7  title  XVIII  pursuant  to  this  section  or  section  1128A,  except 

8  that  the  Secretary  may  waive  such  required  exclusion  with 

9  respect  to  an  individual  or  entity  if  the  Secretary  receives 

10  and  approves  a  request  for  such  waiver  with  respect  to  the 

11  individual  or  entity  from  the  State  agency  administering  or 

12  supervising  the  administration  of  the  program. 


13  "(3)  The  Secretary  shall— 

14  "(A)  promptly  notify  the  appropriate  State  or 

15  local  agency  or  authority  having  responsibility  for  the 

16  licensing  or  certification  of  an  individual  or  entity  ex- 

17  eluded  from  participation  under  this  section  or  section 

18  1128A  of  the  fact  and  circumstances  of  such  exclusion, 

19  ''(B)  request  that  appropriate  investigations  be 

20  made  and  sanctions  invoked  in  accordance  with  appli- 

21  cable  State  law  and  policy,  and 

22  "(C)  request  that  such  State  or  local  agency  or 

23  authority  keep  the  Secretary  and  the  Inspector  Gener- 

24  al  in  the  Department  of  Health  and  Human  Services 
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1 


fully  and  currently  informed  with  respect  to  any  ac- 


2 


tions  taken  in  response  to  such  request. 


3 


it 


(f)  Peeiod  of  Exclusion. — (1)(A)  Except  in  the  case 


4  of  an  exclusion  effected  under  subsection  (b)(8),  the  notice  of 

5  exclusion  under  subsection  (c)  and  the  written  notice  under 

6  section  1128A  shall  state  the  earliest  date  (which,  in  the  case 

7  of  an  exclusion  effected  pursuant  to  subsection  (a),  may  not 

8  be  less  than  five  years  after  the  date  of  the  exclusion)  on 

9  which  the  individual  or  entity  may  be  reinstated  under  this 

10  subsection. 

11  "(B)  In  the  case  of  an  exclusion  effected  under  subsec- 

12  tion  (b)(8),  the  notice  of  exclusion  under  subsection  (c)  shall 

13  state  the  period  of  the  exclusion,  which  shall  be  equal  to  the 

14  sum  of — 

15  "(i)  the  length  of  the  period  in  which  the  individ- 

16  ual  or  entity  failed  to  grant  immediate  access  described 

17  in  subsection  (b)(8),  and 

18  "(ii)  an  additional  period,  not  to  exceed  90  days, 

19  set  by  the  Secretary. 

20  "(2)  An  individual  or  entity  excluded  from  participation 

21  under  this  section  (other  than  under  subsection  (b)(8))  or  sec- 

22  tion  1128A  may  apply  to  the  Secretary,  in  the  manner  speci- 

23  fied  by  the  Secretary  in  regulations  and  at  the  end  of  the 

24  initial  period  of  exclusion  and  at  such  other  times  as  the  Sec- 

25  retary  may  provide,  for  reinstatement  as  a  participant  in  the 
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1  programs  under  title  XVIII  and  under  State  health  care  pro- 

2  grams. 

3  "(3)  The  Secretary  shall  provide  for  such  reinstatement 

4  if  the  Secretary  determines,  on  the  basis  of  the  conduct  of  the 

5  applicant  which  occurred  after  the  date  of  the  notice  of  exclu- 

6  sion  or  which  was  unknown  to  the  Secretary  at  the  time  of 

7  the  exclusion,  that — 


8  "(A)  there  is  no  basis  under  subsection  (a)  or  (b) 

9  or  section  1128A(a)  for  a  continuation  of  the  exclusion, 

10  and 

11  "(B)  there  are  reasonable  assurances  that  the 

12  types  of  actions  which  formed  the  basis  for  the  original 

13  exclusion  have  not  recurred  and  will  not  recur. 

14  "(4)  The  Secretary  shall  promptly  notify  each  appropri- 


15  ate  State  agency  administering  or  supervising  the  administra- 

16  tion  of  each  State  health  care  program  of  the  fact  and  cir- 

17  cumstances  of  each  reinstatement  made  under  this  subsec- 

18  tion. 


19  "(g)  Definition  of  State  Health  Caee  Peo- 

20  gram. — For  purposes  of  this  section  and  sections  1128A  and 

21  1128B,  the  term  'State  health  care  program'  means — 

22  "(1)  a  State  plan  approved  under  title  XIX, 

23  "(2)  any  program  receiving  funds  under  title  V  or 

24  from  an  allotment  to  a  State  under  such  title,  or 
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1  "(3)  any  program  receiving  funds  under  title  XX 

2  or  from  an  allotment  to  a  State  under  such  title.". 

3  SEC.  3.  CIVIL  MONETARY  PENALTIES. 

4  (a)  GrEOUNDS  foe  Imposition. — (1)  Subsection  (a)(1) 

5  of  section  1128A  (42  U.S.C.  1320a-7a)  is  amended— 

6  (A)  by  striking  out  "is  for  a  medical  or  other  item 

7  or  service"  in  the  matter  before  subparagraph  (A), 

8  (B)  by  inserting  "is  for  a  medical  or  other  item  or 

9  service"  in  subparagraph  (A)  after  "(A)", 

10  (C)  by  striking  out  "or"  at  the  end  of  subpara- 

11  graph  (A), 

12  (D)  by  striking  out  "(B)"  in  subparagraph  (B)  and 

13  inserting  in  lieu  thereof  "(C)  is  for  a  medical  or  other 

14  item  or  services", 

15  (E)  in  subparagraph  (C)  (as  so  redesignated),  by 

16  striking  out   "section   1128"   and  all  that  follows 

17  through  "proceedings;"  and  inserting  in  lieu  thereof 

18  "this  section  or  sections  1128,  1156,  1160(b)  (as  in 

19  effect  on  September  2,  1982),  1862(d)  (as  in  effect  on 

20  the  date  of  the  enactment  of  the  Patient  and  Program 

21  Protection    Act    for    Medicare    and    Medicaid),  or 

22  1866(b);",  and 

23  (F)  by  inserting  after  subparagraph  (A)  the  follow- 

24  ing  new  subparagraph: 
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1  "(B)  the  person  knows  or  has  reason  to 

2  know  is  false  or  fraudulent,  or",  and 

3  (2)  Subsection  (a)(2)(B)  of  such  section  is  amended  by 

4  inserting  "(or  other  requirement  of  a  State  plan  under  title 

5  XIX)"  after  "State  agency". 

6  (3)  Subsection  (a)  of  such  section  is  further  amended  by 

7  adding  at  the  end  thereof  the  following  new  sentence:  "In 

8  addition  the  Secretary  may  make  a  determination  in  the  same 

9  proceeding  to  exclude  the  person  from  participation  in  the 

10  programs  under  title  XV  ILL  and  in  any  State  health  care 

11  program.". 

12  (4)  No  civil  penalty  or  assessment  may  be  imposed 

13  under  section  1128A(a)  of  the  Social  Security  Act  in  the  case 

14  of  a  claim  filed  before  August  13,  1981,  if  liability  for  the 

15  amount  of  the  penalty  or  assessment  could  not  have  been 

16  imposed  with  respect  to  the  claim  under  section  3729  of  title 

17  31,  United  States  Code  (relating  to  false  claims). 

18  (b)  Statute  of  Limitation  on  Actions. — Subsec- 

19  tion  (b)(1)  of  such  section  is  amended  by  adding  at  the  end 

20  the  following  new  sentences:  "The  Secretary  may  not  initiate 

21  an  action  under  this  section  with  respect  to  any  claim  later 

22  than  six  years  after  the  date  the  claim  was  presented.  The 

23  Secretary  may  initiate  an  action  under  this  section  by  person- 

24  al  service  or  by  mailing  by  registered  or  certified  mail  the 

25  notice  required  by  paragraph  (2).". 


•  S  837  IS 


16 

1  (c)   CONFOEMING  AMENDMENT.  Subsections   (b),  (c), 

2  (f),  and  (g)  of  such  section  are  each  amended  by  striking  out 

3  "penalty  or  assessment"  and  inserting  in  lieu  thereof  "penal- 

4  ty,  assessment,  or  exclusion"  each  place  it  appears. 

5  (d)  Pro-Rated  Payment  of  Recoveries  to  State 

6  Agencies. — Subsection  (e)(1)(A)  of  such  section  is  amended 

7  by  striking  out  "equal  to  the  State's  share  of  the  amount  paid 

8  by  the  State  agency"  and  inserting  in  lieu  thereof  "bearing 

9  the  same  proportion  to  the  total  amount  recovered  as  the 

10  State's  share  of  the  amount  paid  by  the  State  agency  for  such 

11  claim  bears  to  the  total  amount  paid". 

12  (e)  Notice  to  State  Agencies. — Subsection  (g)  of 

13  such  section  is  further  amended  by  inserting  "the  appropriate 

14  State  agency  or  agencies  administering  or  supervising  the  ad- 

15  ministration  of  State  health  care  programs  (as  defined  in  sec- 

16  tion  1128(g)),"  after  "professional  organization,". 

17  (f)  Application  of  Subpoena  Power  and  Injunc- 

18  tive  Powers. — Such  section  is  further  amended  by  adding 

19  at  the  end  the  following  new  subsections: 

20  "(i)  The  provisions  of  subsections  (d)  and  (e)  of  section 

21  205  shall  apply  with  respect  to  this  section  to  the  same 

22  extent  as  they  are  applicable  with  respect  to  title  II. 

23  "(j)  Whenever  the  Secretary  has  reason  to  believe  that 

24  any  person  has  engaged,  is  engaging,  or  is  about  to  engage  in 

25  any  activity  which  makes  the  person  subject  to  a  civil  mone- 
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1  tary  penalty  under  this  section,  the  Secretary  may  bring  an 

2  action  in  an  appropriate  district  court  of  the  United  States 

3  (or,  if  applicable,  a  United  States  court  of  any  territory)  to 

4  enjoin  such  activity,  or  to  enjoin  the  person  from  concealing, 

5  removing,  or  encumbering  assets  which  may  be  required  in 

6  order  to  pay  a  civil  monetary  penalty  if  any  such  penalty 

7  were  to  be  imposed  or  to  seek  other  appropriate  relief.". 

8  SEC.  4.  CRIMINAL  PENALTIES  FOR  ACTS  INVOLVING  MEDI- 


9  CARE  AND  STATE  HEALTH  CARE  PROGRAMS. 

10  (a)    Technical    Amendments. — Section    1909  is 

1 1  amended — 

12  (1)  by  amending  the  heading  to  read  as  follows: 

13  "CRIMINAL  PENALTIES  FOR  ACTS  INVOLVING  MEDICARE 

14  OF  STATE  HEALTH  CARE  PROGRAMS"; 

15  (2)  in  subsection  (a)(1),  by  striking  out  "a  State 

16  plan  approved  under  this  title"  and  inserting  in  lieu 

17  thereof  "a  program  under  title  XVIII  or  a  State  health 

18  care  program  (as  defined  in  section  1128(g))"; 

19  (3)  in  the  matter  in  subsection  (a)  following  para- 

20  graph  (4),  by  striking  out  "this  title"  the  first  place  it 

21  appears  and  inserting  in  lieu  thereof  "the  program"; 

22  (4)  in  the  last  sentence  of  subsection  (a),  by  strik- 

23  ing  out  "this  title"  the  first  place  it  appears  and  insert- 

24  ing  in  lieu  thereof  "title  XIX",  and  by  striking  out 

25  "this  title"  the  second  place  it  appears  and  inserting  in 

26  lieu  thereof  "that  title"; 
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1  (5)  in  paragraphs  (1)(A),  (1)(B),  (2)(A),  (2)(B),  and 

2  (3)(A)  of  subsection  (b),  by  striking  out  "this  title"  and 

3  inserting  in  lieu  thereof  "title  XVIII  or  a  State  health 

4  care  program"  each  place  it  appears; 

5  (6)  in  subsection  (c),  by  striking  out  "or  home 

6  health  agency  (as  those  terms  are  employed  in  this 

7  title)"   and  inserting  in  lieu  thereof  "home  health 

8  agency,  or  other  entity  for  which  certification  is  re- 

9  quired  under  title  XVIII  or  a  State  health  care  pro- 

10  gram";  and 

11  (7)  in  subsection  (d),  by  striking  out  "this  title" 

12  and  inserting  in  lieu  thereof  "title  XIX"  each  place  it 

13  appears. 

14  (b)  Redesignation  of  Section  1877(d)  as  Section 

15  1128B(e). — Subsection  (d)  of  section  1877  is  redesignated  as 

16  subsection  (e)  and  is  transferred  and  inserted  in  section  1909 

17  at  the  end  thereof. 

18  (c)  Redesignation  of  Section  1909  as  Section 


19  1128B. — Section  1909,  as  amended  by  subsections  (a)  and 

20  (b)  of  this  section,  is  redesignated  as  section  1128B  and  is 

21  transferred  to  title  XI  and  inserted  immediately  after  section 

22  1128A. 

23  (d)  Repeal. — Section  1877  (other  than  subsection  (d) 

24  thereof  which  was  transferred  under  subsection  (b)  of  this 

25  section)  is  repealed. 
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1  SEC.  5.  INFORMATION  CONCERNING  SANCTIONS  TAKEN  BY 

2  STATE     LICENSING     AUTHORITIES  AGAINST 

3  HEALTH  CARE  PRACTITIONERS  AND  PROVID- 

4  ERS. 

5  (a)  Medicaid  Plan  Requieement. — Section  1902(a) 

6  of  the  Social  Security  Act  is  amended — 

7  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

8  (45), 

9  (2)  by  striking  out  the  period  at  the  end  of  para- 

10  graph  (46)  and  inserting  in  lieu  thereof      and",  and 

11  (3)  by  inserting  after  paragraph  (46)  the  following 

12  new  paragraph: 

13  "(47)  provide  that  the  State  will  provide  informa- 

14  tion  and  access  to  certain  information  respecting  sanc- 

15  tions  taken  against  health  care  practitioners  and  pro- 

16  viders  by  State  licensing  authorities  in  accordance  with 

17  section  1919.". 

18  (b)  Infoemation  Requieed. — Title  XIX  is  amended 

19  by  adding  at  the  end  the  following  new  section: 

20  "INFOEMATION  CONCEENING  SANCTIONS  TAKEN  BY  STATE 

21  LICENSING    AUTHOEITIES    AGAINST    HEALTH  CAEE 

22  PEACTITIONEES  AND  PEOVIDEES 

23  "Sec.  1919.  (a)  Infoemation  Repoeting  Requiee- 

24  ment. — The  requirement  referred  to  in  section  1902(a)(47)  is 

25  that  the  State  must  provide  for  the  following: 
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1  "(1)  Information  Reporting  System. — The 

2  State  must  have  in  effect  a  system  of  reporting  the  fol- 

3  lowing  information  with  respect  to  formal  proceedings 

4  (as  defined  by  the  Secretary  in  regulations)  concluded 

5  against  a  health  care  practitioner  or  entity  by  any  au- 

6  thority  of  the  State  (or  of  a  political  subdivision  there- 

7  of)  responsible  for  the  licensing  of  health  care  practi- 

8  tioners  or  entities: 

9  "(A)  Any  adverse  action  taken  by  such  li- 

10  censing  authority  as  a  result  of  the  proceeding,  in- 

11  eluding  any  revocation  or  suspension  of  a  license 

12  (and  the  length  of  any  such  suspension),  repri- 

13  mand,  censure,  or  probation. 

14  "(B)  Any  dismissal  or  closure  of  the  proceed- 

15  ings  by  reason  of  the  practitioner  or  entity  surren- 

16  dering  the  license  or  leaving  the  State  or  jurisdic- 

17  tion. 

18  "(C)  Any  other  loss  of  the  license  of  the 

19  practitioner  or  entity,  whether  by  operation  of 

20  law,  voluntary  surrender,  or  otherwise. 

21  "(2)  Access  to  Documents. — The  State  must 

22  provide  the  Secretary  (or  an  entity  designated  by  the 

23  Secretary)  with  access  to  such  documents  of  the  au- 

24  thority  described  in  paragraph  (1)  as  may  be  necessary 

25  for  the  Secretary  to  determine  the  facts  and  circum- 
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1  stances  concerning  the  actions  and  determinations  de- 

2  scribed  in  such  paragraph  for  the  purpose  of  carrying 

3  out  this  Act. 

4  "(b)  Form  of  Information. — The  information  de- 


5  scribed  in  subsection  (a)(1)  shall  be  provided  to  the  Secretary 

6  (or,  under  suitable  arrangements  made  by  the  Secretary,  to 

7  another  entity)  in  such  a  form  and  manner  as  the  Secretary 

8  determines  to  be  appropriate  in  order  to  provide  for  activities 

9  of  the  Secretary  under  this  Act  and  in  order  to  provide,  di- 

10  rectly  or  through  suitable  arrangements  made  by  the  Secre- 

11  tary,  information — 


12  "(1)  to  licensing  authorities  described  in  subsec- 

13  tion  (a)(1), 

14  "(2)  to  State  agencies  administering  or  supervis- 

15  ing  the  administration  of  State  health  care  programs 

16  (as  defined  in  section  1128(g)), 

17  "(3)  to  utilization  and  quality  control  peer  review 

18  organizations  described  in  part  B  of  title  XI,  and 

19  "(4)  to  State  medicaid  fraud  control  units  (as  de- 

20  fined  in  section  1903(q)), 


21  in  order  for  such  authorities  to  determine  the  fitness  of  indi- 

22  viduals  to  provide  health  care  services,  to  protect  the  health 

23  and  safety  of  individuals  receiving  health  care  through  such 

24  programs,  and  to  protect  the  fiscal  integrity  of  such  pro- 

25  grams. 
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1  "(c)  Confidentiality  of  Infoemation  Provid- 

2  ED. — The  Secretary  shall  provide  for  suitable  safeguards  for 

3  the  confidentiality  of  such  of  the  information  furnished  under 

4  subsection  (a)  as  is  not  otherwise  available  to  the  public". 

5  SEC.  6.  OBLIGATION  OF  HEALTH  CARE  PRACTITIONERS  AND 

6  PROVIDERS. 

7  Section  1156  (42  U.S.C.  1320c-5)  is  amended— 

8  (1)  by  striking  out  "title  XVIII"  and  "such  title" 

9  in  subsection  (a)  and  inserting  in  lieu  thereof  "this 

10  Act"  in  each  instance,  and 

11  (2)  by  striking  out  "title  XVIII"  each  place  it  ap- 

12  pears  in  subsection  (b)  and  inserting  in  lieu  thereof 

13  "this  Act". 

14  SEC.  7.  EXCLUSION  UNDER  THE  MEDICAID  PROGRAM. 

15  Section  1902  (42  U.S.C.  1396b)  is  amended  by  insert- 

16  ing  after  subsection  (f)  the  following  new  subsection: 

17  "(g)(1)  In  addition  to  any  other  authority  provided  under 

18  State  law,  a  State  may  exclude  any  individual  or  entity  from 

19  participation  in  the  State  plan  under  this  title  for  any  reason 

20  for  which  the  Secretary  could  exclude  the  individual  or  entity 

21  from  participation  in  the  programs  under  title  XVIII  under 

22  section  1128  or  1128A. 

23  "(2)  In  order  for  a  State  to  receive  payments  for  medi- 

24  cal  assistance  under  section  1903(a),  with  respect  to  pay- 

25  ments  the  State  makes  to  a  health  maintenance  organizations 
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1  (as  defined  in  section  1903(m))  or  to  an  entity  furnishing 

2  services  under  a  waiver  approved  under  section  1915(b)(1), 

3  the  State  must  provide  that  it  will  exclude  from  participation, 

4  as  such  an  organization  or  entity,  any  organization  or  entity 

5  that — 


6  "(A)  could  be  excluded  under  section  1128(b)(4) 

7  (relating  to  owners  and  managing  employees  who  have 

8  been  convicted  of  certain  crimes  or  received  other 

9  sanctions),  or 

10  "(B)  has,  directly  or  indirectly,  a  substantial  con- 

11  tractual  relationship  (as  defined  by  the  Secretary)  with 

12  an  individual  or  entity  that  is  described  in  section 

13  1128(b)(4)(B). 

14  "(3)  As  used  in  this  subsection,  the  term  'exclude'  in- 

15  eludes  the  refusal  to  enter  into  a  participation  agreement  or 

16  the  termination  of  such  an  agreement.". 

17  SEC.  8.  MISCELLANEOUS  AND  CONFORMING  AMENDMENTS. 

18  (a)  Mateenal  and  Child  Health  Peogeam. — Sec- 

19  tion  504(b)  (42  U.S.C.  704(b))  is  amended— 

20  (1)  by  striking  out  "or"  at  the  end  of  paragraph 

21  (4), 

22  (2)  by  striking  out  the  period  at  the  end  of  para- 

23  graph  (5)  and  inserting  in  lieu  thereof  ";  or",  and 

24  (3)  by  adding  at  the  end  thereof  the  following  new 

25  paragraph: 
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1  "(6)  payment  for  any  item  or  service  furnished  by 

2  an  individual  or  entity  excluded  from  participation  in 

3  the  program  under  this  title  pursuant  to  section  1128 

4  or  section  1128A.". 

5  (b)  Disclosuke  Requirements. — (1)  Subsection  (a) 

6  of  section  1126  (42  U.S.C.  1320a-5)  is  amended— 

7  (A)  in  the  first  sentence,  by  striking  out  "or  other 

8  institution"  and  all  that  follows  through  the  period  at 

9  the  end  and  inserting  in  lieu  thereof  "or  other  entity 

10  (other  than  an  individual  practitioner  or  group  of  prac- 

11  titioners)  shall  be  required  to  disclose  to  the  Secretary 

12  or  to  the  appropriate  State  agency  the  name  of  any 

13  person  who  has  an  ownership  or  control  interest  (as 

14  defined  in  section  1124(a)(3))  in  such  entity,  or  is  a 

15  managing  employee  (as  defined  in  subsection  (b))  of 

16  such  entity,  and  who  is  or  has  been  excluded  or  sus- 

17  pended  from  participation  in  a  program  under  title 

18  XVIII  or  in  a  State  health  care  program  described  in 

19  section  1128(g)  or  has  been  convicted  of  any  criminal 

20  offense  on  the  basis  of  which  the  individual  or  entity 

21  may  be  excluded  from  a  program  under  section  1128.", 

22  and 

23  (B)  in  the  second  sentence,  by  striking  out  "insti- 

24  tution,  organization,  or  agency"  and  inserting  in  lieu 

25  thereof  "entity". 
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1  (2)  Subsection  (b)  of  such  section  is  amended  by  striking 

2  out  "institution,  organization,  or  agency"  and  inserting  in 

3  lieu  thereof  "entity"  each  place  it  appears. 

4  (c)  Medicaee  Payments. — (1)   Section   1862  (42 

5  U.S.C.  1395y)  is  amended— 

6  (A)  by  striking  out  subsection  (d),  and 

7  (B)  by  amending  subsection  (e)  to  read  as  follows: 

8  "(e)  No  payment  may  be  made  under  this  title  with  re- 

9  spect  to  any  item  or  service  furnished  by  an  individual  or 

10  entity  during  any  period  when  the  individual  or  entity  is  ex- 

1 1  eluded  from  participation  in  a  program  under  this  title  pursu- 

12  ant  to  section  1128  or  section  1128A.". 

13  (2)  Sections  1842(j)(2)(A)  and  1862(h)(4)  (42  U.S.C. 

14  1395u(j)(2)(A),  1395y(h)(4))  are  each  amended  by  striking  out 

15  "paragraphs  (2)  and  (3)  of  section  1862(d)"  and  inserting  in 

16  lieu  thereof  "subsections  (c),  (d),  and  (f)  of  section  1128". 

17  (3)   Paragraph   (3)   of   section    1886(f)   (42  U.S.C. 

18  1395ww(f))  is  amended  to  read  as  follows: 

19  "(3)  The  provisions  of  subsections  (c)  through  (f)  of  sec- 

20  tion  1128  shall  apply  to  determinations  made  under  para- 

21  graph  (2)  in  the  same  manner  as  they  apply  to  exclusions 

22  effected  under  section  1128(b)(2).". 

23  (d)  Termination  of  Provider  Agreements  under 

24  Medicare.— Section  1866  (42  U.S.C.  1395cc)  is  amend- 

25  ed— 
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1  (1)  by  striking  out  paragraph  (3)  of  subsection  (a); 

2  (2)  by  amending  subsection  (b)  to  read  as  follows: 

3  "(b)(1)  A  provider  of  services  may  terminate  an  agree- 


4  ment  with  the  Secretary  under  this  section  at  such  time  and 

5  upon  such  notice  to  the  Secretary  and  the  public  as  may  be 

6  provided  in  regulations,  except  that  notice  of  more  than  six 

7  months  shall  not  be  required. 

8  "(2)  The  Secretary  may  refuse  to  enter  into  an  agree- 

9  ment  under  this  section  or,  upon  such  reasonable  notice  to 

10  the  provider  and  the  public  as  may  be  specified  in  regula- 

11  tions,  may  refuse  to  renew  or  may  terminate  such  an  agree- 

12  ment  after  the  Secretary — 


13  "(A)  has  determined  that  the  provider  fails  to 

14  comply  substantially  with  the  provisions  of  the  agree- 

15  ment,  with  the  provisions  of  this  title  and  regulations 

16  thereunder,  or  with  a  corrective  action  required  under 

17  section  1886(f)(2)(B), 

18  "(B)  has  determined  that  the  provider  fails  sub- 

19  stantially  to  meet  the  applicable  provisions  of  section 

20  1861,  or 

21  "(C)  has  excluded  the  provider  from  participation 

22  in  a  program  under  this  title  pursuant  to  section  1128 

23  or  section  11 28 A. 

24  "(3)  A  termination  of  an  agreement  or  a  refusal  to 


25  renew  an  agreement  under  this  subsection  (and  a  termination 
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1  of  approval  of  a  supplier  under  this  title)  shall  be  effective  on 

2  the  same  date,  and  with  respect  to  the  same  items  and  serv- 

3  ices,  as  an  exclusion  from  participation  under  the  programs 

4  under  this   title   would  become   effective   under  section 

5  1128(c)(1)."; 

6  (3)  by  inserting  "or  has  not  been  renewed"  in 

7  paragraphs  (1)  and  (3)  of  subsection  (c)  after  "terminat- 

8  ed";  and 

9  (4)  by  inserting  "or  nonrenewal"  in  subsection  (c) 

10  after  "termination". 

11  (e)  Oveelap  with  Medicake  Sanctions. — Section 

12  1869(c)  (42  U.S.C.  1395ff(c))  is  amended  by  inserting  before 

13  the  period  at  the  end  thereof  the  following:  ",  except  that  an 

14  institution  or  agency  is  not  entitled  to  separate  notice  and 

15  opportunity  for  a  hearing  under  both  section  1128  and  this 

16  section  with  respect  to  a  determination  or  determinations 

17  based  on  the  same  underlying  facts  and  issues". 

18  (f)  Medicaid  Plan  Revisions.— Section  1902(a)  (42 

19  U.S.C.  1396b(a))  is  amended— 

20  (1)  in  paragraph  (38),  by  striking  out  "respective- 

21  ly,  (A)"  and  all  that  follows  up  to  the  semicolon  at  the 

22  end  and  inserting  in  lieu  thereof  "the  information  de- 

23  scribed  in  section  1128(b)(5)",  and 

24  (2)  in  paragraph  (39) — 
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1  (A)  by  striking  out  "bar"  and  inserting  in 

2  lieu  thereof  "exclude", 

3  (B)  by  striking  out  "person"  and  inserting  in 

4  lieu  thereof  "individual  or  entity"  each  place  it 

5  appears,  and 

6  (C)  by  inserting  "or  section  1128A"  after 

7  "section  1128". 

8  (g)  Denial  of  Fedeeal  Financial  Paeticipation 

9  undee  Medicaid. — Paragraph  (2)  of  section  1903(i)  (42 

10  U.S.C.  1396b(i))  is  amended  to  read  as  follows: 

11  "(2)  with  respect  to  any  amount  expended  for 

12  items  or  services  furnished  under  the  plan  by  any  indi- 

13  vidual  or  entity  during  any  period  when  the  individual 

14  or  entity  is  excluded  from  participation  in  the  State 

15  plan  under  this  title  pursuant  to  section  1128  or  sec- 

16  tion  1128A;  or". 

17  (h)  Medicaid  Disclosuee  Requieements. — Section 


18  1903(n)  (42  U.S.C.  1396b(n))  is  amended  by  striking  out 

19  "has  a  direct  or  indirect  ownership  or  control  interest  of  5 

20  percent  or  more"  and  inserting  in  lieu  thereof  "is  a  person 

21  with  an  ownership  or  control  interest  (as  defined  in  section 

22  1124(a)(3))". 

23  (i)  Title  XX.— Section  2005(a)  (42  U.S.C.  1397d(a))  is 

24  amended — 
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1  (1)  by  striking  out  "or"  at  the  end  of  paragraph 

2  (7), 

3  (2)  by  striking  out  the  period  at  the  end  of  para- 

4  graph  (8)  and  inserting  in  lieu  thereof  ";  or",  and 

5  (3)  by  adding  at  the  end  thereof  the  following  new 

6  paragraph: 

7  "(9)  for  payment  for  any  item  or  service  furnished 

8  by  a  person  excluded  from  participation  in  the  program 

9  under  this  title  pursuant  to  section  1128  or  section 

10  1128A.". 

11  SEC.  9.  EFFECTIVE  DATES. 

12  (a)  In  General. — Except  as  provided  in  subsections 


13  (b)  and  (c),  the  amendments  made  by  this  Act  shall  become 

14  effective  at  the  end  of  the  14-day  period  beginning  on  the 

15  date  of  the  enactment  of  this  Act  and  shall  not  apply  to  ad- 

16  ministrative  proceedings  commenced  before  the  end  of  such 

17  period. 

18  (b)  Mandatory  Minimum  Exclusions  Apply  Pro- 

19  spectively. — Subparagraph  (A)  of  section  1128(f)(1)  of  the 

20  Social  Security  Act  (as  amended  by  this  Act),  insofar  as  it 

21  requires  an  exclusion  of  not  less  than  five  years  in  the  case 

22  described  in  section  1128(a)  of  that  Act,  shall  not  apply  to 

23  exclusions  based  on  convictions  occurring  before  the  date  of 

24  the  enactment  of  this  Act. 
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1  (c)  Effective  Date  foe  Changes  in  Medicaid 

2  Law. — (1)  The  amendments  made  by  sections  5  and  8(f) 

3  apply  (except  as  provided  under  paragraph  (2))  to  payments 

4  under  title  XIX  of  the  Social  Security  Act  for  calendar  quar- 

5  ters  beginning  more  than  30  days  after  the  date  of  the  enact- 

6  ment  of  this  Act. 

7  (2)  In  the  case  of  a  State  plan  for  medical  assistance 

8  under  title  XIX  of  the  Social  Security  Act  which  the  Secre- 

9  tary  of  Health  and  Human  Services  determines  requires 

10  State  legislation  in  order  for  the  plan  to  meet  the  additional 

11  requirements  imposed  by  the  amendments  made  by  this  Act, 

12  the  State  plan  shall  not  be  regarded  as  failing  to  comply  with 

13  the  requirements  of  such  title  solely  on  the  basis  of  its  failure 

14  to  meet  these  additional  requirements  before  the  first  day  of 

15  the  first  calendar  quarter  beginning  after  the  close  of  the  first 

16  regular  session  of  the  State  legislature  that  begins  after  the 

17  date  of  the  enactment  of  this  Act. 

18  (3)  Subsection  (j)  of  section  1128A  of  the  Social  Securi- 

19  ty  Act  (as  added  by  section  3(f)  of  this  Act)  takes  effect  on 

20  the  date  of  the  enactment  of  this  Act. 

21  (d)  Eegulations. — Any  regulations  required  to  be 

22  promulgated  by  the  Secretary  of  Health  and  Human  Services 

23  pursuant  to  this  Act  shall  be  promulgated  as  final  regulations 

24  by  not  later  than  six  months  after  the  date  of  the  enactment 

25  of  this  Act. 

•  S  837  IS 


31 

1  SECTION  10.  DENIAL,  REVOCATION,  OR  SUSPENSION  OF  REG- 

2  ISTRATION  TO  MANUFACTURE,  DISTRIBUTE,  OR 

3  DISPENSE  A  CONTROLLED  SUBSTANCE  FOR  EN- 

4  TITIES  EXCLUDED  FROM  THE  MEDICARE  PRO- 

5  GRAM. 

6  (a)  In  General. — Section  304(a)  of  the  Controlled 

7  Substances  Act  (21  U.S.C.  824(a))  is  amended — 

8  (1)  by  striking  out  "or"  at  the  end  of  paragraph 

9  (2), 

10  (2)  by  striking  out  the  period  at  the  end  of  para- 

11  graph  (3)  and  inserting  in  lieu  thereof  ";  or",  and 

12  (3)  by  inserting  after  paragraph  (3)  the  following 

13  new  paragraph: 

14  "(4)  has  been  excluded  from  participation  in  a 

15  program  under  title  XVIII  of  the  Social  Security  Act 

16  pursuant  to  section  1128(a)  of  that  Act.". 

17  (b)  Conforming  Amendments  to  Social  Security 


18  Act. — Subsections  (e)(1)  and  (f)(4)  of  section  1128  of  the 

19  Social  Security  Act,  as  amended  by  section  2  of  this  Act,  are 

20  each  amended  by  inserting  "(and,  in  the  case  of  an  exclusion 

21  effected  pursuant  to  subsection  (a)  and  to  which  section 

22  304(a)(4)  of  the  Controlled  Substances  Act  may  apply,  the 

23  Attorney  General)"  after  "each  State  health  care  program". 
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